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which are identifiable by an archivist
as records of an agency as defined in
§1275.16(f). The Archivist will process
these requests in accordance with the
Freedom of Information regulations set
forth in §1254.30 of this chapter or per-
tinent successor regulations.

(b) In order to allow NARA archivists
to devote as much time and effort as
possible to the processing of materials
for general public access, the Archivist
will not process those Freedom of In-
formation requests where the requester
can reasonably obtain the same mate-
rials through a request directed to an
agency (as defined in §1275.16(f)), unless
the requester demonstrates that he or
she has unsuccessfully sought access
from that agency or its successor in
law or function.

[61 FR 7230, Feb. 28, 1986, as amended at 61
FR 17846, Apr. 23, 1996]

APPENDIX A TO PART 1275—SETTLEMENT
AGREEMENT

Settlement Agreement filed April 12, 1996,
in Stanley I. Kutler and Public Citicen v. John
W. Carlin, Archivist of the United States, and
William E. Griffin and John H. Taylor, Co-ex-
ecutors of Richard M. Nixon’s Estate, Civil Ac-
tion No. 92-0662-NHJ (D.D.C.) (Johnson, J.). By
letter dated April 17, 2001, NARA and the
Nixon estate agreed to waive paragraph 11 of
this Settlement Agreement, such that the
delay on public copying until January 1,
2003, of tapes not made publicly available be-
fore April 12, 1996, shall no longer apply. This
change is reflected in 36 CFR 1275.64.

Settlement Agreement

This Settlement Agreement (‘‘Agree-
ment’’) is made by and entered into among
plaintiffs Stanley I. Kutler and Public Cit-
izen; defendant/cross-claim defendant John
W. Carlin, in his official capacity as Archi-
vist of the United States; and defendant-in-
tervenors/cross-claimants John H. Taylor
and William E. Griffin, co-executors of the
estate of Richard M. Nixon (‘‘the Nixon es-
tate’’), in the above-entitled action by and
through the parties’ undersigned attorneys.

It is hereby agreed, by and among the par-
ties, appearing through their undersigned at-
torneys, that this action is partially settled
on the following terms:

TERMS OF AGREEMENT

1(a). As soon as practicable, the National
Archives and Records Administration (‘‘the
Archives’) will publicly release the seg-
ments of tape recordings made during the
Presidency of Richard M. Nixon (‘‘tape re-
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cordings’ or ‘‘tapes’) identified by the Ar-
chives as relating to ‘‘abuses of govern-
mental power,” as defined by 36 C.F.R. Part
1275, along with the corresponding portions
of the tape log and any other finding aid.
The date of that release, which is expected to
be on or about November 15, 1996, shall be de-
termined in the following manner.

(b). No later than April 15, 1996, the Ar-
chives shall deliver to an agent of the Nixon
estate a copy of the approximately 201 hours
of abuses of governmental power tape seg-
ments that it proposes to release, together
with the corresponding portions of the tape
log and any other finding aid, for review by
the Nixon estate to determine whether it in-
tends to object to the release. The Archives
agrees to provide a period of orientation to
the designated Nixon estate agent with re-
spect to the review of the abuses of govern-
mental power tape segments and to be avail-
able to respond to questions thereafter.

(c). In place of the right to make all other
objections with respect to the tape record-
ings that the Archives has designated as
abuses of governmental power materials, the
Nixon estate agrees that it may object to
their release only on the ground that such
designation by the Archives is clearly incon-
sistent with the term ‘‘abuses of govern-
mental power” as used in section 104(a)(1) of
the Presidential Recordings and Materials
Preservation Act of 1974 (‘‘the Act’), 44
U.S.C. §2111 note, and defined in 36 C.F.R.
1275.16(c), as qualified by 36 C.F.R. 1275.50(b).
Any such objection shall be in writing and
may not be based on isolated instances of al-
leged failure by the Archives to apply the ap-
propriate review standard, but only on a pat-
tern of misapplication of the requirements of
the Act and its implementing regulations.
Further, any such objection must be accom-
panied by specific examples of alleged review
errors and contain sufficient information to
enable the review panel described in subpara-
graph 1(e) below to locate those examples
readily. Nothing in this paragraph shall pre-
clude the Nixon estate and the Archives from
having informal discussions regarding the
appropriate treatment of any of the abuses
of governmental power tape segments.

(d). The Nixon estate shall have until Octo-
ber 1, 1996, to submit any objection in ac-
cordance with subparagraph 1(c) above. If no
such objection is filed, the Archives shall
proceed to issue a notice of proposed release
pursuant to 36 C.F.R. 1275.42 as soon as pos-
sible, but no later than October 15, 1996.

(e). If an objection is made, the matter
shall be immediately referred to a panel of
the following three Presidential Library ar-
chivists: David Alsobrook, Frances Seeber,
and Claudia Anderson. If any of these three
persons is unable to serve, the Archivist
shall appoint a substitute who is acceptable
to the other parties.
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(f). The panel shall have such access to the
tapes as it deems necessary to make its deci-
sion. The decision of the panel shall be either
that the Nixon estate’s objection is sus-
tained or that it is rejected. The decision
shall include a brief statement of the panel’s
reasons, but it need not include an item-by-
item determination. In deciding whether the
designation by the Archives of the material
proposed to be released is clearly incon-
sistent with the definition of ‘‘abuses of gov-
ernmental power,”” the panel shall consider
whether the release would seriously injure
legitimate interests of identifiable individ-
uals, whether the errors suggest a pattern of
misinterpretation, and any other factor that
bears on the issue of whether the Archives’
designation of material as relating to abuses
of governmental power was reasonable, con-
sidered as a whole. The decision of the panel
shall be made within sixty (60) days of the
date of the objection. However, if the panel
determines that exceptional circumstances
interfere with its ability to meet this dead-
line, the panel shall have up to an additional
sixty (60) days to make its decision. The Ar-
chives shall notify the other parties of the
need for an extension and briefly describe
the reasons therefor. The panel’s decision
shall be final and binding on all parties, and
no party may exercise any right to appeal to
any person, board, or court that might other-
wise be available. Nothing contained in this
Agreement shall preclude the panel from ad-
vising the Archives of any particular proc-
essing errors that it believes may have been
made, but the Archivist shall make the final
determination as to whether to accept such
advice.

(g). If the objection of the Nixon estate is
sustained, the Archives shall re-review the
tapes sufficiently to address the concerns
raised by whatever aspect of the objection is
sustained. At the conclusion of such re-re-
view, the same process of review, first by the
Nixon estate and then by the panel in the
event of further objection, shall be repeated
for those tape segments concerning the sub-
ject matter of the sustained objection prior
to any release of tape recordings designated
as relating to abuses of governmental power.

(h). The Nixon estate agrees to inform the
Archives and plaintiffs whether it intends to
file objections as soon as it has made its de-
cision. If there is an objection by the Nixon
estate and it is overruled, the FEDERAL REG-
ISTER notice shall be published within ten
(10) days of the date of the panel’s decision.

(i). If, following the FEDERAL REGISTER no-
tice, no objection by other individuals to a
release is received within the time provided
by law, the Archives shall release the tape
recordings within ten (10) days after such
time has expired. If objections are received,
they shall be promptly considered by the Ar-
chives and shall be decided as soon there-
after as practical. Any materials as to which

36 CFR Ch. XII (7-1-12 Edition)

an objection to release has been timely filed
shall not be released until such objection has
been resolved pursuant to 36 C.F.R. 1275.44.
All materials not objected to shall be re-
leased no later than thirty (30) days after the
time for objections has expired, provided
that the Archives may withhold any addi-
tional conversation to which no objection
has been made, pending final resolution of an
objection to another conversation, if (i) such
additional conversation is in close proximity
on the tapes to the objected-to conversation
and it would be burdensome for the Archives
to separate out the releasable and objected-
to portions, or (ii) the subjects of the releas-
able and the objected-to conversations are
closely related to one another and the Ar-
chives determines that it might be mis-
leading or might unfairly prejudice a living
individual to release only one conversation.
Any release under this Agreement shall in-
clude the corresponding portions of the tape
log and any other finding aid.

(j). The Archives shall send to plaintiff
Kutler, to arrive no later than the day that
the release of the tapes occurs, a copy of the
portions of the tape log and any other find-
ing aid that correspond to the tapes being re-
leased. The Archives shall also make suit-
able arrangements for plaintiff Kutler to lis-
ten to such tapes on the date of their release,
and/or on such other subsequent business
days as plaintiff Kutler shall designate.

2(a). Although the Agreement provides
that the Archives will identify and return to
the Nixon estate a copy of any private or
personal materials identified on the tapes,
the parties have been unable to reach agree-
ment regarding the Archivist’s retention and
maintenance of the original tape recordings
in their entirety, including those segments
deemed to be private or personal, along with
a master preservation copy. The govern-
ment’s position is that it is complying with
the Act by retaining the original tapes and a
master preservation copy, including those
portions containing private or personal con-
versations. The Nixon estate’s position, with
which plaintiffs agree, is that the family has
statutory, constitutional, and other rights
that prevent the Archives from retaining pri-
vate or personal materials, on both the origi-
nal tapes and all copies.

(b). The parties have agreed to litigate the
issue described in subparagraph 2(a) above,
including the validity of 36 C.F.R. 1275.48(a)
and 1275.64(e) as proposed for amendment.
The parties further agree that the Court
shall retain jurisdiction of that issue, as pro-
vided in paragraph 14 below, and that the
right to litigate this issue includes the right
to seek review in the United States Court of
Appeals for the District of Columbia Circuit
and the United States Supreme Court. If
there is litigation between the Nixon estate
and the Archivist over the issue described in
subparagraph 2(a) above, the plaintiffs shall
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support the Nixon estate in any such litiga-
tion by filing a brief supporting the estate’s
position in District Court. The parties agree
to make all reasonable efforts to expedite
resolution of this issue.

(c). This Agreement and all discussions, ne-
gotiations and exchanges of information
leading to it shall be entirely without preju-
dice to any positions the parties may take in
the event of such litigation. Nothing in this
Agreement, in any discussions leading to it,
or in any information or materials ex-
changed by the parties as part of the medi-
ation may be relied on or disclosed by any
party to support or rebut the position of any
party with respect to the treatment of pri-
vate or personal materials on the original
tapes. Nothing in this subparagraph prevents
any party from expressing its understanding
as to the meaning and effect of the legal po-
sition of another party.

3. The Archives will provide to the Nixon
estate any additional private or personal ma-
terials at approximately the time that the
Archives proposes each segment identified in
paragraphs 4 and 5 below for public release.
Any additional copies of that material (other
than on a master preservation copy, the sta-
tus of which will be determined in accord-
ance with the resolution of the issue as de-
scribed in subparagraph 2(a) above), will be
destroyed by appropriate method, with ap-
propriate means of verification.

4(a). The second group of tapes to be proc-
essed for release is the approximately 278
hours recorded in the Cabinet Room. The
projected date for publishing a notice of pro-
posed opening of tapes in that group is Au-
gust 1, 1997. The Archives will make the Cab-
inet Room tapes proposed for release avail-
able to the Nixon estate in no fewer than
four (4) segments. The process by which
those tapes will be reviewed by the Nixon es-
tate, and the objections handled by the Ar-
chives, is set forth in the following subpara-
graphs of this paragraph 4.

(b). The Nixon estate agrees to review each
segment as it is received and promptly to
call to the attention of the Archives any
concerns that it may have. The Archives and
the Nixon estate agree to attempt to work
out their differences informally in order to
minimize any objections to a proposed re-
lease. To facilitate informal consultation be-
tween the Nixon estate and the Archives
concerning the tape review, the Archivist
shall designate a panel member identified in
subparagraph 1(e) above who will serve as a
contact with the Nixon estate and assure ac-
cess to information relating to Presidential
libraries practices and procedures that may
arise in the course of the tape review. The
designated individual will be responsible for
assuring that the Nixon estate has access to
the appropriate person to answer its con-
cerns. The Nixon estate may communicate
with the designated individual orally or in
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writing. If the Archives agrees with the
Nixon estate that any portion of a segment
that has been sent to the Nixon estate as a
proposed release should not be released, the
Archives shall assure that there is appro-
priate documentation to reflect that change.

(c). The Nixon estate will have a period of
at least six (6) months in which to review all
of the Cabinet Room tapes, beginning on the
date the Archives makes the first install-
ment of such tapes available to the estate for
review (but in no event will the six (6)
months begin earlier than November 15,
1996). During the review of the Cabinet Room
tapes, the Nixon estate will employ an agent
or agents who will spend an average of at
least thirty two (32) hours a week (total) in
actual review of the tapes. The Nixon estate
may request from the Archives an extension
of the six-month review period, which the
Archives shall grant if good cause is shown.

(d). If, during its review, the Nixon estate
becomes aware that there are materials pro-
posed for release that it believes should not
be heard even by individuals on the registry
list, it will promptly advise the Archives of
any such materials so that they can be re-
viewed and/or segregated by the Archives be-
fore any other individual is permitted to lis-
ten to them. The Nixon estate will cooperate
with the Archives so that the required FED-
ERAL REGISTER notice is published as soon as
possible, but in no event shall such notice be
provided later than ten (10) days after the
time the Nixon estate completes its review.
Final objections from the Nixon estate to
the release of portions of the tapes shall be
filed in accordance with 36 C.F.R. Part 1275
no later than the date for filing objections
by other persons. Thereafter, subject to
paragraph 7 below, the provisions of subpara-
graphs 1(i) and 1(j) above will apply.

5(a). The remaining tapes, consisting of ap-
proximately 2338 hours, shall be processed
for release in five (5) segments. Because the
precise number of hours of tapes for each
month cannot readily be determined, the
parties have agreed to divide the releases
into the segments set forth below. The Ar-
chives will begin processing (which includes,
but is not limited to, tape review, preparing
tapes for declassification review, tape edit-
ing and production of finding aids) each seg-
ment before processing of the preceding seg-
ment is concluded. Processing of the tapes in
each segment is projected to take from about
fifteen (15) to about twenty three (23)
months. The approximate number of hours of
tapes to be reviewed in each segment is set
forth in parentheses in the following listing
of the segments. The projected number of
months between the completion of the Ar-
chives’ processing of the immediately pre-
ceding segment and the completion of the
Archives’ processing of each listed segment
is set forth in brackets.
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1. February 1971-July 1971 (437 hours) [8
months]

2. August 1971-December 1971 (405 hours) [7
months]

3. January 1972-June 1972 (440 hours) [7
months]

4. July 1972-October 1972 (410 hours) [6
months]

5. November 1972-July 1973 (646 hours) [10
months]

(b). The time estimates in this Agreement
are not enforceable as such, but the parties
agree to have the Court retain jurisdiction
to consider requests that it enter a binding
order setting a schedule for the Archives to
complete the processing of the tapes. No
party may seek such an order unless that
party first provides twenty (20) days’ written
notice to the other parties of that party’s in-
tention to seek such an order. Further, no
party may seek such an order except on the
ground that the Archives has unreasonably
failed to meet the estimates contained here-
in by a substantial amount. The type of
proof that will demonstrate reasonableness
on the part of the Archives in this regard
may include, but will not necessarily be lim-
ited to, a showing that the Archives is rea-
sonably allocating its resources among its
various programs and activities in the event
that it experiences a shortage of resources,
including any occasioned by court order.

(c). Portions of each segment processed by
the Archives shall be provided to the Nixon
estate when the processing of each month of
tape recorded material is completed, unless
there are a very few hours for two (2) or more
months, which may then be combined into a
single unit. During its review of the chrono-
logical tape segments, the Nixon estate will
employ an agent or agents who will spend an
average of at least thirty two (32) hours a
week (total) in actual review of the tapes,
forty eight (48) weeks of the year. As its re-
view of the tapes proceeds, the Nixon estate
shall provide a written report of its progress
to the Archives and the plaintiffs on a bi-
monthly basis. The report shall include the
number of hours worked in each week, the
number of hours of tapes reviewed in each
week, and the Nixon estate’s projected com-
pletion date for review of the segment cur-
rently under review. The provisions of sub-
paragraphs 4(b) and 4(d) above shall apply to
the review, objections, and releases with re-
spect to the chronological tape segments,
subject to paragraph 7 below.

(d). If one of the other parties to this
Agreement determines that the Nixon es-
tate’s review is not being conducted dili-
gently or in good faith, or that the estate’s
estimated completion date(s) of one or more
segments is unreasonable, that party may
petition the Archivist to establish an earlier
date(s) for the completion of the review of
that segment and/or of future segments. Any
such date(s) established by the Archivist

36 CFR Ch. XII (7-1-12 Edition)

shall provide the Nixon estate with a reason-
able opportunity to protect and assert its in-
terests without unduly delaying the release
of the tapes, and shall be based upon consid-
eration of the progress of the Archives’ re-
view and its scheduled completion date(s);
the progress to date of the estate’s review;
and the time reasonably necessary to com-
plete the estate’s review and to formulate
and present any objections. The Archives
may also propose earlier dates for the com-
pletion of the review by the Nixon estate on
the basis provided for in this subparagraph.
If a proposal for an earlier date is made, the
Nixon estate will have a reasonable oppor-
tunity to respond.

6. Once the Archives has completed proc-
essing the approximately 2338 hours of tapes
discussed in paragraph 5 above, and has made
corresponding releases, the Archives shall
identify any additional copies of partial tape
segments in its possession. If the Archives
determines that some or all of such addi-
tional partial tape segments are duplicative
of any tape recordings that it has already
processed, the Archives may dispose of the
duplicative tape segments, following notifi-
cation to the parties, subject to paragraph 3
above. To the extent that such partial tape
segments are not duplicative of the tape re-
cordings already processed, the Archives
shall promptly process such non-duplicative
portions and shall treat any portions deter-
mined to be private or personal consistently
with the resolution of the issue to be liti-
gated as described in paragraph 2 above.

T(a). After completion of the procedures de-
scribed in paragraph 4 above, the Cabinet
Room tapes that are found to be releasable
under paragraph 4 above may be released if
either there has been a final decision by the
district court on the issue to be litigated as
described in subparagraph 2(a) above, or the
release is scheduled after April 1, 1998,
whichever of these two events happens soon-
er.

(b). After completion of the procedures de-
scribed in paragraph 5 above, the tapes de-
scribed in paragraph 5(a) above that are
found to be releasable may be released if ei-
ther there has been a final judgment by the
district court, which is not subject to further
review by appeal or certiorari, with regard to
the issue to be litigated as described in sub-
paragraph 2(a) above, or there has been a
final decision by the United States Court of
Appeals for the District of Columbia Circuit
on this issue, or the release is scheduled to
take place after November 1, 1999, whichever
of these three events happens sooner.

(c). As used in subparagraphs 7(a) and (b)
above, the term ‘‘final decision’ means a de-
cision not subject to reconsideration under
Rule 59 of the Federal Rules of Civil Proce-
dure, or Rules 35 or 40 of the Federal Rules
of Appellate Procedure, respectively.
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8. The Nixon estate may, at any time, elect
to use the procedures in paragraph 1 above
with respect to any tape segment in place of
the provisions of paragraphs 4(b) and (d) and
5(c) above, with the following substitution:
The standard under which objections shall be
made, and under which the panel shall decide
their merits, is whether the release taken as
a whole is plainly inconsistent with the re-
quirements of the Act and its implementing
regulations. Provided, however, that once
the Nixon estate elects to use the procedures
in paragraph 1 above in place of the provi-
sions in paragraphs 4(b) and (d) and 5(c)
above, it cannot subsequently revert back to
the formal objection process set forth in 36
C.F.R. Part 1275 for that tape segment.

9. Within thirty (30) days of the Court’s
entry of an order as described in paragraph
14 below, the Archivist shall designate a par-
ticular person who shall be responsible for
responding to reasonable inquiries from the
plaintiffs on the status of the releases and
objections. Such designation may be changed
at any time at the Archivist’s discretion by
a notice to plaintiffs through their counsel.

10. If the Archives appoints a Senior Archi-
val Panel as defined in 36 C.F.R. 1275.46(d)
and (e), no party to the Agreement may ob-
ject to the appointment of such a panel on
the ground that the suggestion to appoint
such a panel was originated by an individual
other than the processing archivists assigned
to the Archives’ Nixon Presidential Mate-
rials Staff.

11. The Archives will allow members of the
public to obtain copies of publicly accessible
portions of the tapes after the releases de-
scribed in paragraph 5 above, are completed;
provided, however, that if the releases de-
scribed in paragraph 5 above are not com-
pleted by December 31, 1999, the Archives
will allow members of the public to obtain
copies only of the abuses of governmental
power tapes, together with any other tapes
publicly released as of the date of the filing
of this Agreement with the Court, beginning
January 1, 2000. Further provided, that if the
releases described in paragraph 5 above are
not completed by December 31, 2002, the Ar-
chives will, beginning January 1, 2003, allow
members of the public to obtain copies of all
tapes that have been made available to the
public by that date and tapes that subse-
quently become available, as they are re-
leased.

12(a). Promptly after the Court enters the
Order provided for in paragraph 14 below,
plaintiff Kutler will withdraw his request
under the Freedom of Information Act, 5
U.S.C. 552, for any and all tape logs and other
finding aids, which is pending in Kutler v.
Carlin, et al., Civ. A. No. 92-0661-NHJ
(D.D.C.). In all other respects, plaintiff
Kutler’s request in that action shall be unaf-
fected by this Agreement.
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(b). Nothing in this Agreement shall affect
the processing by the Archives of any
dictabelts, which are a collection of record-
ings of former President Nixon and other
White House staff members dictating memo-
randa, correspondence and speech drafts,
that are included in the materials that are
subject to the Act.

13. Pursuant to Rule 315 of this Court, the
plaintiffs and the defendant shall attempt to
resolve the plaintiffs’ claim for attorneys’
fees and expenses and shall advise the Court
no later than forty-five (45) days after this
Court has entered the Order provided for in
paragraph 14 below on whether they have
been able to resolve the issue of attorneys’
fees and expenses. If no resolution has been
reached, they will, at that time, recommend
a schedule to the Court to resolve such
claim.

14. The parties agree to the dissolution of
the preliminary injunction entered on Au-
gust 9, 1993, and dismissal with prejudice of
this action, including all claims and cross-
claims, except for the issue to be litigated as
described in subparagraph 2(a) above, and
any fees and expenses claimed pursuant to
paragraph 13 above, by filing the attached
Joint Motion to Vacate Preliminary Injunc-
tion and to Dismiss Claims, and the attached
Consent Order. The parties agree that the
Court shall retain jurisdiction to: (a) Con-
sider the entry of an order in accordance
with the terms of paragraph 5 above; (b) re-
solve the issue to be litigated as described in
subparagraph 2(a) above; (c) determine any
fees and expenses claimed pursuant to para-
graph 13 above; and (d) for the purpose of en-
forcing the terms of this Agreement. The
parties further agree that such jurisdiction,
except with respect to the issue described in
paragraph 2 above, will be retained only
until the later of the implementation of
paragraph 11 above or the completion of the
releases called for in paragraph 5 above.
Plaintiffs and the Nixon estate further agree
that they will not challenge any regulations
issued by the Archives which implement and
are consistent with this Agreement.

15. The terms of this Agreement may not
be altered except with the written consent of
the parties. Nothing in this Agreement con-
stitutes an admission of liability or wrong-
doing on the part of any party.

Executed this 12th day of April, 1996.

For Plaintiffs Stanley I. Kutler and Public
Citizen:

Alan B. Morrison,
(D.C. Bar No. 073114), Public Citizen Litiga-
tion Group, 1600 20th Street NW., Wash-
ington, DC 20009, (202) 538-1000.
For Defendant John W. Carlin:
Anne L. Weismann,
(D.C. Bar No. 298190)
Judry L. Subar,
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(D.C. Bar No. 347518)
Alina S. Kofsky,

(D.C. Bar No. 419093), Department of Justice,
Federal Programs Branch, Civil Division, 901
E Street NW., Room 1010, Washington, DC
205630, (202) 514-4523.

For Defendant-Intervenors John H. Taylor
and William E. Griffin:

Herbert J. Miller,
(D.C. Bar No. 026120)
R. Stan Mortenson,

36 CFR Ch. XII (7-1-12 Edition)

(D.C. Bar No. 114678)

Scott L. Nelson,

(D.C. Bar No. 413548)

Ellen Fels Berkman,

(D.C. Bar No. 433310)

Miller, Cassidy, Larroca & Lewin,

2666 M Street, NW., Washington, DC 20037,
(202) 293-6400.

[61 FR 17846, Apr. 23, 1996, as amended at 67
FR 44766, July 5, 2002]
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